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January 17, 2012

Reporting The Future: 
The CFTC’s Final Rule On Real-Time 
Public Reporting Of Swap Data
Introduction

On December 20, 2011, the Commodity Futures Trading 
Commission (the Commission) unanimously approved a 
final rule regarding the real-time public reporting of swap 
transaction data (the Final Rule). 1 The Final Rule 
implements Section 727 of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act 2 (the DFA) and 
provides for the real-time reporting of swap transaction and 
pricing data, swap execution facilities (SEFs), designated 
contract markets (DCMs), swap dealers (SDs), major swap 
participants (MSPs) and swap counterparties not SDs or 
MSPs and the public dissemination of such information, by 
swap data depositories (SDRs). 

This Alert sets out a summary of some of the points of 
interest in the Final Rule.  The Final Rule differs in certain 
material respects from the notice of proposed rulemaking3

(the NOPR) previously issued by the Commission in 
connection with Section 727 of the DFA, and we highlight 

some of these below.  In general, many of the changes 
respond to comments received by the Commission and 
reflect welcome improvements to the NOPR.

The Commission promulgated the Final Rule to provide 
for the public availability of swap transaction and 
pricing data in real-time to enhance price discovery.  
Commission Chairman Gensler expressed support for 
the Final Rule, describing it as fulfilling Congress' 
direction under the DFA "to bring public transparency 
to the entire swaps market for both cleared and 
uncleared swaps."  The Chairman added that the Final 
Rule will give the public "critical information" on the 
pricing of swaps and will bring the derivatives market 
into line with decades old practices in the securities and 
futures markets.
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Summary Of Key Requirements

WHICH SWAPS

The Final Rule requires reporting parties to report any 
"publicly reportable swap transactions" to a registered 
SDR. 4  The definition of "reportable swap transaction"
includes (a) "any executed swap that is an arm’s-length 
transaction between two parties that results in a 
corresponding change in the market risk position between 
the two parties" and (b) "any termination, assignment, 
novation, exchange, transfer, amendment, conveyance, or 
extinguishing of rights or obligations of a swap that 
changes the pricing of the swap."5

(a) Inter-affiliate swaps 

Importantly, the Final Rule sets out two examples of 
swaps that would not fall within the definition of "publicly 
reportable swap transaction."  It provides that (a) internal 
swaps between one-hundred percent owned subsidiaries of 
the same parent and (b) portfolio compression exercises 
would not constitute reportable swaps on the basis that, in 
either case, these are not swaps at "arm's-length".  

This accommodation responds to comments received by 
the Commission, in particular from end-users, to the effect 
that such swaps do not perform a significant price 
discovery function.  Certain commenters argued that the 
pricing of inter-affiliate swaps does not reflect the credit,
hedging and administrative costs applicable to swaps 
entered into with a neutral third party on a public market.  
One of those commenters argued that because inter-
affiliate swaps price credit risk at zero, the real-time public 
reporting of those transactions may be price-distorting.

The Commission confirmed its agreement with those 
comments and further concurred that public reporting of 
such transactions is unnecessary because the pricing data 
would already have been publicly disseminated in the form 

of the related market-facing swap and that the additional 
reporting may provide an inaccurate appearance of market 
depth.  

It is of course helpful that the Commission is treating 
certain inter-affiliate swaps differently from swaps 
between non-affiliates and the arguments regarding 
duplicative reporting being both superfluous and 
potentially misleading are persuasive.  However, the 
guidance makes it somewhat difficult to understand which 
swaps will ultimately fall outside the scope of reportable 
swap transactions, and why.  For example, many inter-
affiliate swaps are entered into on an "arm's-length" basis
yet they would still have a limited price discovery value.

We also note in particular that the inclusion of covered 
transactions as defined in Section 23A of the Federal 
Reserve Act in the real-time public reporting requirements 
significantly narrows the exception for inter-affiliate 
swaps, at least for swaps involving banks.  In a footnote to 
its guidance to the Final Rule, the Commission states that 
it considers all swaps that are covered transactions under 
Sections 23A and 23B of the Federal Reserve Act to be 
publicly reportable swap transactions, and therefore 
subject to the real-time public reporting requirements.  In 
coming to this conclusion, the Commission focuses on the 
fact that, in order to be a "covered transaction" under 
Sections 23A and 23B, the swap must by definition cause 
credit exposure of the relevant bank to its affiliate, and 
further Section 23B requires that any such covered 
transaction must be conducted on an arms' length basis.  
Covered transactions, therefore, will always meet the 
definitional requirements to be "publicly reportable 
swaps."  The DFA does not define "credit exposure" for 
these purposes and the Federal Reserve has yet to 
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promulgate rules doing so, so it is not yet clear what swaps 
will and won't be considered "covered transactions."  
However, it would seem that notwithstanding that credit 
risk may not be fully priced into certain inter-affiliate 
swaps, such transactions will inevitably give rise to credit 
exposure between the affiliates.  

The real-time public reporting exception for certain inter-
affiliate swaps may therefore be difficult to apply in 
contexts other than those described in the comments to 
which the guidance is responding – that is, where a 
corporate group elects to effect its hedges through a 
centralized hedging affiliate.  In particular, it may be 
difficult for financial institutions regulated by the Federal 
Reserve to take the benefit of this exclusion for back-to-
back swaps used to transfer the risk associated with a swap 
to another group entity for booking purposes.  There does 
not appear to be a clear rationale for this potentially 
narrow application of the exception.    

(b) Novations 

In response to comments received, the Commission has 
excluded from the public reporting requirement novations 
resulting in a change in ownership where there is no 
change to pricing.  As a novation represents the 
termination of one transaction and the entry into a new 
transaction, it is difficult to envision how a novation could 
ever be price neutral.  For so long as it is entered into on at 
arm's-length, the terms of the novation will reflect the 
price at which the relevant type of transaction can be 
entered into, even if that price is the same as the price at 
which the original transaction was entered into.

In addition, we note that "Novation" is defined as the 
transfer by a swap counterparty of "all of its rights, 
liabilities, duties and obligations under the swap to a new 
legal party" (emphasis added).   It is, however, standard 

for certain accrued rights to remain with the transferring 
party, which would mean that such arrangements would 
prima facie not fall within the definition of "novation", 
although it is doubtful that the Commission intended to 
exclude such arrangements.  

(c) FX Transactions and other special cases 

Commenters requested that the Commission exempt 
certain types of swaps, such as bespoke or structured 
transactions or certain asset classes, such as FX swaps or 
forwards from the real-time public reporting requirements 
of the Final Rule.  The Commission has taken the 
approach that a type of transaction should only be 
excluded to the extent it is excluded from being a swap.  

For example, if FX swaps or forwards are excluded from 
the definition of "swap" pursuant to a determination by the 
United States Department of the Treasury, as currently 
proposed, the real-time public reporting requirements 
would not apply by virtue of such exclusion.  It is 
important to note that pursuant to Section 1(a)(47)(E)(iii)
of the Commodity Exchange Act, such exclusion would 
not exempt the transaction from the Swap Data 
Recordkeeping and Reporting Requirements of the Swap 
Data Recordkeeping and Reporting Rule.6

(d) Suspension of Reporting

Some commenters suggested that real-time public 
reporting should be suspended in times of distress or on 
the default of a DCO.  In its guidance to the Final Rule, the 
Commission acknowledged that such scenarios may lead it 
to exercise its emergency authority in order to temporarily 
suspend real-time public reporting, although it declined to 
make such suspension an automatic feature of the Final 
Rule.
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WHO MUST REPORT OR DISSEMINATE

(a) Swaps Executed on a SEF or DCM

Parties to a publicly reportable swap transaction fulfill 
their reporting obligation by executing the swap on or 
pursuant to the rules of a SEF or DCM.  The NOPR 
obliged SEFs or DCMs to report such data to an SDR or a 
third-party service provider "as soon as technologically 
practicable" following execution. 7 The Final Rule, 
however, requires that SEFs or DCMs transmit such data 
to an SDR only. 8 The Commission believes that 
eliminating the option to report to a third-party service 
provider would reduce fragmentation in the market, search 
costs for market participants and inconsistencies in data 
formats.  In addition, the Commission notes that SDRs 
will be registered entities subject to the Commission's 
jurisdiction, whereas third-party service providers would 
be unregistered entities over whom the Commission would 
have no jurisdiction.  Nothing in the Final Rule prevents a 
SEF or DCM from contracting with a third-party service 
provider to report to an SDR on its behalf, although the 
reporting obligation (and liability in the event the third 
party fails to report) would remain with the SEF or DCM. 

(b) Off-Facility Swaps

With respect to swaps not executed on or pursuant to the 
rules of a SEF or DCM (Off-Facility Swaps), the 

reporting party must report swap transaction and pricing 
data to an SDR as soon as technologically practicable 
following execution. 9 The Final Rule establishes a 
hierarchical framework for determining the reporting party 
for a particular swap.  This hierarchical framework is 
agnostic as to the jurisdiction in which an entity is 
domiciled. In a departure from the NOPR, the Final Rule 
allows the parties to a swap to agree who will be the 
reporting party as a term of the swap, which will override 
the default position under the Final Rule.  This provision is 
intended to offer greater flexibility to swap counterparties, 
particularly where a counterparty is based outside the U.S. 
and may not, therefore, have infrastructure in place to 
report data to an SDR. 

(c) SDRs

SDRs must ensure public dissemination of swap 
transaction and pricing data as soon as technologically 
practicable after receipt of such data, unless the swap is 
subject to a time delay (as described below). 10 Public 
dissemination is defined as posting swap transactions and 
pricing data through the Internet or other electronic data 
feed that is widely published11 and the Commission has 
indicated that it will post the relevant links, which it 
requires to be reported to it, on its website.

AS SOON AS TECHNOLOGICALLY PRACTICABLE

The Final Rule defines "as soon as technologically 
practicable" as "as soon as possible, taking into 
consideration the prevalence, implementation and use of 
technology by comparable market participants."12 Further 
clarity on that concept has been called for, including by 
way of adoption of backstops by which time a swap must 

be reported.  The Commission declined to amend this 
definition from that which appeared in the NOPR in the 
belief that it affords adequate flexibility and allows for 
differentiation for different market participants, asset 
classes and methods of execution.
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EXECUTION

"Execution" is defined as "an agreement by the parties 
(whether orally, in writing, electronically or otherwise) to 
the terms of a swap that legally binds the parties".13 This 
is consistent with the equivalent definition under the 
Commission's proposed Part 23 Regulations regarding 
Confirmation, Portfolio Reconciliation and Portfolio 
Compression Requirements for SDs and MSPs. 14 In a 
departure from the proposed Part 23 Regulations, however, 
the Final Rule, goes on to state that execution "occurs 
simultaneous with or immediately following the 
affirmation of a swap".15 "Affirmation" is defined as "the 
process by which parties to a swap verify (orally, in 

writing, electronically or otherwise) that they agree on the 
primary economic terms".16

The rationale for including this language in the definition 
of "execution" is to reflect the fact that execution for 
certain structured transactions may not occur until the 
documents are signed and/or the deal is funded.  In seeking 
to allow flexibility for different asset classes, market 
participants and methods of execution, the Commission 
ntroduces some potential confusion for Off-Facility 
Swaps, as the market often understands affirmation to 
occur after execution and as part of the verification 
process.

WHAT DATA

Appendix A to the Final Rule sets out the data fields that a 
reporting party, SEF or DCM is required to report to an 
SDR and that the SDR must publicly disseminate.17 These 
data fields are intended to be flexible in order to 
accommodate different types of swaps.  Where a unique 
product identifier is established for a particular swap, this 
may be used in lieu of the data fields that it describes.

An SDR must not publicly disseminate data that facilitates 
the identification of a party to a swap.  In order to prevent 
market participants from discerning the counterparties to a 
transaction by reference to the size of such swap, an SDR 
must (a) round and (b) cap the notional amount.  Notional 
caps are determined by reference to the asset class in 
which such swap falls and, in the case of interest rate 
swaps only, the tenor of such swap. 

With respect to interest rate, credit, equity and those 
foreign exchange swaps subject to the real-time public 
reporting requirements, the asset underlying such swap 
must be disclosed as part of the SDR's public 
dissemination.  In response to a number of comments 
received from participants in the market for off-facility 

physical commodity swaps, the asset underlying a swap in 
the "other commodity" asset class must only be disclosed 
by the SDR where (a) the swap is executed on or pursuant 
to the rules of a SEF or DCM or (b) the swap references 
one of the enumerated physical commodity contracts in 
Appendix B to the Final Rule.  

The Commission intends to propose special 
accommodations for the public dissemination of data for 
Off-Facility Swaps that reference an asset in the other 
commodity class not listed in Appendix B.  Until the 
Commission adopts such special accommodations, the 
Final Rule will not apply to such Off-Facility Swaps
(although the recordkeeping requirements under the Swap 
Data Recordkeeping and Reporting Rule would apply to 
such swaps once compliance for such swaps is required 
thereunder).  The rationale for this is that such swaps often 
trade in illiquid markets with specific pricing points or 
delivery points, grade level or tenor – this is specifically an 
issue for swaps referencing energy assets (e.g. natural gas, 
electricity, jet fuel, etc.) – and are susceptible to "reverse 
engineering," whereby counterparties' identities and 
market positions may be discovered.
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BLOCK TRADES AND TIME DELAY

In the NOPR, the Commission sought to establish 
minimum sizes for block trades. 18 Such block trades, 
whether or not they were made available for trading or 
execution on a swap market, would be subject to a time 
delay in public dissemination.  The Commission received a 
number of comments urging that it study additional data 
before setting appropriate minimum block sizes and time 
delays.  In response to these comments, the Final Rule 
does not include provisions relating to the determination of 
minimum sizes for block trades.  Instead, the Commission 
intends to issue a separate re-proposal of rules establishing 
minimum block trade sizes once it has conducted further 
analysis of data surrounding block trades.  Until the 
Commission establishes minimum block trade sizes for a 
particular class of swaps, the time delays described below 
will apply to all swaps of such class.  

We understand from the Commission's recently published 
timeline that it may be promulgating the separate re-

proposal of rules establishing minimum block trade sizes 
after the first quarter but during the course 201219.  

The Commission has significantly revised the time delays 
that will apply to the reporting of block trades.20 Such 
time delays will differ based on, among other factors, the 
method of execution, the underlying asset and the status of 
the parties to the transaction and will be subject to phased 
implementation over a two-year period commencing on 
the relevant compliance dates for the Final Rule (discussed 
below).  The flow-chart on page 8 of this Alert describes 
the applicable time delays.  

Several commenters asked the Commission to postpone 
promulgating the final rule on time delays until it has a
sufficient amount of trading data on which to base the 
determinations.  Consequently, some market participants 
will be disappointed with the time delays set out by the 
Final Rule and with the fact that the Commission has not 
conducted further analysis of trading data before 
promulgating the rules

RECORDKEEPING

The NOPR required that all data related to a reportable 
swap transaction be retained by the SDR and the SD or 
MSP for a period of at least five years.21 The Commission 
acknowledged in its guidance to the Final Rule that this 
requirement was duplicative of the recordkeeping 

requirements under the Parts 23 of the Commission's 
Regulations and the Swap Data Recordkeeping and 
Reporting Rule.  The requirement to retain data in the 
Final Rule is limited to certain timestamps recorded by 
SDRs, SEFs, DCMs, SDs and MSPs.22

Extraterritorial Scope

The Commission received a number of comments 
requesting that the Commission clarify the extraterritorial 
scope of the real-time public reporting requirement, 
including a joint letter from the International Swaps and 

Derivatives Association, Inc. and the Securities Industry 
and Financial Markets Association, stating that only swap 
transactions involving at least one U.S. person should be 
publicly reportable and urging the Commission to consult 
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with foreign regulators before establishing extraterritorial 
scope.  The Commission declined to provide further 
guidance as to the extraterritorial scope of the Final Rule, 
although the Commission did make it clear that it 
continues to liaise with regulators in Europe, Japan and 
Canada.23

We will further discuss the similarities and differences 
between the Final Rule and the European legislative 
proposals on real-time public reporting in a future Alert.

Harmonization With The SEC

In its guidance the Commission noted that the Final Rule 
reflects consultation with staff of the Securities and 
Exchange Commission (the SEC).  The Commission 
agreed that the two agencies should coordinate their 
responses to the DFA as closely as possible and that, in the 
context of the Final Rule, the harmonization of certain 
terms is desirable.  However, the Commission also noted 
that as the Commission and the SEC regulate different 
products and markets there may be necessary differences 
in the regulatory requirements promulgated by each 
agency.  For example, while the SEC's proposed 

Regulation SBSR24 provided a 15-minute backstop with 
respect to the definition of "as soon as technologically 
practicable", there is no equivalent backstop in the Final 
Rule.  The Commission justifies the difference in approach 
between the agencies by noting that that there could be 
potentially significant costs to certain market participants -
particularly end-users - in complying with a backstop and 
that the markets overseen by the SEC have significantly 
fewer end-users participating in the credit and equities 
markets than the markets under the Commission's 
authority.

Effective Date and Compliance Dates For 
The Final Rule

The Final Rule will be effective as of March 9, 2012.25  
The Final Rule is subject to phased compliance based on 
the underlying asset, a swap counterparty's registration 
status and whether the swap is executed on or pursuant to 
the rules of a SEF or DCM.  This phased compliance is 
illustrated by the timeline on page 9 of this Alert. It is 
important to note that, unlike the NOPR, the Final Rule 

provides that if no SDR for a particular asset class is 
registered or provisionally registered at the relevant 
compliance date, compliance for such asset class will not 
be required although reporting parties, SEFs and DEMs 
are permitted to publicly disseminate real-time swap 
transaction and pricing data. 
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Was the swap 
executed on a 
SEF or DCM?

Is the swap 
subject to the 

mandatory 
clearing 

requirement? 

Is a party to 
the swap 
an SD or 

MSP?

Is a party to 
the swap 
an SD or 

MSP?

No

ALL ASSET CLASSES

Year 1: 30 minutes

After Year 1: 15 minutes

ALL ASSET CLASSES

Year 1: 30 minutes

After Year 1: 15 minutes

Yes
No

No

Yes

ALL ASSET CLASSES

Year 1: 4 hours

Year 2: 2 hours

After Year 2: 1 hour

ALL ASSET CLASSES

Year 1: 4 hours

Year 2: 2 hours

After Year 2: 1 hour

No

ALL ASSET CLASSES

Year 1: 48 business hours

Year 2: 36 business hours

After Year 2: 24 business hours

ALL ASSET CLASSES

Year 1: 48 business hours

Year 2: 36 business hours

After Year 2: 24 business hours

INTEREST RATE, CREDIT, 
FOREIGN EXCLUSIVE, 

EQUITY ASSET CLASSES

Year 1: 1 hour †

Year 2: 30 minutes †

After Year 2: 30 minutes

OTHER COMMODITY 
ASSET CLASS

Year 1: 4 hours †

Year 2: 2 hours †

After Year 2: 2 hours

INTEREST RATE, CREDIT, 
FOREIGN EXCLUSIVE, 

EQUITY ASSET CLASSES

Year 1: 1 hour †

Year 2: 30 minutes †

After Year 2: 30 minutes

OTHER COMMODITY 
ASSET CLASS

Year 1: 4 hours †

Year 2: 2 hours †

After Year 2: 2 hours

Yes

TIME DELAYS FOR REPORTING BLOCK TRADES

† If a party to such swap is a non-SD/non-MSP that is 
not a financial entity as defined in Section 2(h)(7)(C) 
of the Commodity Exchange Act and data is received 
after such time, public dissemination must occur as 
soon as technologically practicable after receipt of 
such data.

Yes
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= SEFs, DCMs, 

SDs, MSPs

= SEFs, DCMs, 

and all reporting
counterparties

COMPLIANCE DATE 1

Phased Compliance Dates*

= SEFs, DCMs, 

SDs, MSPs

= SEFs, DCMs, 

and all reporting
counterparties

COMPLIANCE DATE 1

Later of (i) July 16, 2012 or (ii) 60
days after publication of CFTC

regulations defining term “swap”

Compliance Date 1 
+90 days 

Compliance Date 1
+180 days 

Credit swaps 
and interest rate 

swaps not 
executed on 

SEF/DCM and 
with at least one 

SD/MSP 
counterparty

Later of (i) 180 days after January 9, 2012 
or (ii) 60 days after publication of the 

last CFTC regulations
defining terms “swap,” “swap dealer”

and “major swap participant”

Equity swaps,
foreign exchange
swaps and other 

commodity swaps 
executed on

SEF/DCM and
off-facility with at 

least one SD/MSP 
counterparty

Credit swaps
and interest
rate swaps

executed on
SEF/DCM

Equity swaps,
foreign exchange
swaps and other 

commodity swaps 
executed on

SEF/DCM and
off-facility with at 

least one SD/MSP 
counterparty

All swaps

ENTITIES
SUBJECT TO

COMPLIANCE:

* Note that this chart assumes that an SDR is registered or provisionally registered for the relevant asset class as at the relevant compliance date..

= SEFs, DCMs, 

SDs, MSPs

= SEFs, DCMs, 

and all reporting
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COMPLIANCE DATE 1
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= SEFs, DCMs, 

and all reporting
counterparties
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regulations defining term “swap”

Compliance Date 1 
+90 days 

Compliance Date 1
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Credit swaps 
and interest rate 

swaps not 
executed on 

SEF/DCM and 
with at least one 

SD/MSP 
counterparty

Later of (i) 180 days after January 9, 2012 
or (ii) 60 days after publication of the 

last CFTC regulations
defining terms “swap,” “swap dealer”

and “major swap participant”

Equity swaps,
foreign exchange
swaps and other 

commodity swaps 
executed on

SEF/DCM and
off-facility with at 

least one SD/MSP 
counterparty

Credit swaps
and interest
rate swaps

executed on
SEF/DCM

Equity swaps,
foreign exchange
swaps and other 

commodity swaps 
executed on

SEF/DCM and
off-facility with at 

least one SD/MSP 
counterparty

All swaps

ENTITIES
SUBJECT TO

COMPLIANCE:

* Note that this chart assumes that an SDR is registered or provisionally registered for the relevant asset class as at the relevant compliance date..

www.allenovery.com


www.allenovery.com 10

Key Contacts

If you require advice on any of the matters raised in this document, please call any of our the individuals listed below or your 
usual contact at Allen & Overy.

David Lucking

Partner
Derivatives and Structured Finance

Tel +1 212 756 1157
david.lucking@allenovery.com

Deborah North

Partner
Derivatives and Structured Finance

Tel +1 212 610 6408
deborah.north @allenovery.com

John Williams

Partner 
Derivatives and Structured Finance

Tel +1 212 756 1131
john.williams@allenovery.com

Douglas Landy

Partner
Financial Services Regulatory

Tel +1 212 610 6405
douglas.landy@allenovery.com

Damian Carolan

Partner
Derivatives and Structured Finance

Tel +44 20 3088 2495
damian.carolan@allenovery.com

Emma Dwyer

Senior Associate 
Derivatives and Structured Finance

Tel +44 20 3088 3754
emma.dwyer@allenovery.com
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